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IN THE UTAH COURT OF APPEALS

ALPINE ORTHOPAEDIC SPECIALISTS, L.L.C.,
Plaintiff/ Appellant,

:
:

v.

:

UTAH STATE UNIVERSITY, and
INTERMOUNTAIN HEALTHCARE, INC.,

:

CaseNo.20100275-CA

Defendants / Appellee.

BRIEF OF DEFENDANT / APPELLEE
UTAH STATE UNIVERSITY

STATEMENT OF JURISDICTION
This action comes within the original jurisdiction of the Utah Supreme Court under
Utah Code Ann. § 78A-3-102(3)(j) (West 2009). On April 6,2010, the Utah Supreme
Court transferred this action to this Court pursuant to Rule 42(a) of the Utah Rules of
Appellate Procedure.
STATEMENT OF ISSUE ON APPEAL
Did the district court err in holding that Alpine's claims were barred by the
fourteen-day and the twenty-day statute of limitations contained in Utah Code Ann.
§ 63G-6-817(l) (West 2009)?1

1

The first issue as set out in the Brief of Appellant may mislead the Court to
believe that the Utah Procurement Code is not applicable. Both parties argue that the
appropriate statute of limitations is found in the procurement code, only differing as to
1

ISSUE PRESERVED BELOW: This question was raised by Utah State
University's (University's) motion for summary judgment and was ruled on by the district
court. R. 1107-60,1229-31.
STANDARD OF REVIEW: "In matters of pure statutory interpretation, an
appellate court reviews a trial court's ruling for correctness and gives no deference to its
legal conclusions." Stephens v. Bonneville Travel. Inc.. 935 P.2d 518, 519 (Utah 1997).
DETERMINATIVE STATUTES AND RULES
All such provisions are set forth verbatim in Addendum A to this brief.
STATEMENT OF THE CASE
On November 2,2006, Alpine filed this action against the University. R. 3-14.
On July 10, 2007, the district court granted Alpine's motion to amend its complaint. R.
231-33. Plaintiffs First Amended Complaint was filed on July 20,2007. R. 237-59.
The amended complaint added Intermountain Healthcare (IHC) as a defendant. R. 238.
It alleged seven causes of action against the defendants relating to the awarding of a
contract by the University to IHC. R. 250-57.
After discovery and several other motions, the University moved for summary
judgment on the basis that Alpine's action was barred by the statute of limitations found
in Utah Code Ann. § 63G-6-817(l) (West 2009) and that the plaintiff had failed to
mitigate its damages. R. 1107-60. The district court granted this motion on January 29,

which one should be applied.
2

2010. R. 1229-31. This order was interlocutory because the matter was still proceeding
against IHC. On March 4,2010, the district court made the dismissal of the University a
final judgment pursuant to Rule 54(b) of the Utah Rules of Civil Procedure. R. 1372-75.
Alpine filed its notice of appeal on April 2, 2010. R. 1397-99.
STATEMENT OF UNDISPUTED FACTS
In October 2000, the University issued a Request for Proposal seeking a medical
provider of both student health services and team physician services for the University.
R. 1074. This request was later withdrawn and the University entered into negotiations
with Alpine for it to provide team physician services to the University. During these
discussions, there was also an internal debate within the University as to whether such a
contract needed to go through the request for proposal (RFP) process. R. 1075-77. On
March 13,2001, the University signed a contract with Alpine for the services of a
physician to work with the University's sports teams. R. 102-11. The contract was for a
period of five years with an automatic renewal for another five years "unless otherwise
agreed upon." R. 104. This provision was drafted by Alpine's attorney. R. 1078.
On April 13,2005, in a meeting between officers of the University and Alpine,
Alpine was informed that the University believed that the contract did not comply with
Utah's Procurement Code and that it would be competitively bid instead of renewed. R.
1078-79. On February 17,2006, the University issued a request for proposal for team
physician services. R. 1079. Pursuant to the RFP, Alpine submitted a proposal to the
University on March 28,2006. R. 1111.
3

On March 30, 2006, Alpine challenged the request for proposal in light of its
contract. R. 1129-31. Alpine asked the University to "review whether the RFP is
necessary in light of the team physician contract between AOS and USU." R. 1129. On
April 14, 2006, the University's chief procurement officer denied Alpine's challenge to
the RFP. R. 947-54. In his decision, he informed Alpine that it had fourteen calendar
days in which to seek judicial review of his decision. R. 947.
The district court found that the Alpine contract did not strictly comply with the
requirements of Utah's Procurement Code, but that the University had chosen to ratify the
contract rather than to declare it void. "Based on the foregoing, the Court hereby rules
that in 2001, USU determined that the PSA was outside of the procurement code and
chose to ratify and affirm the PSA." R. 1085. The court later held that Alpine's
complaint was untimely under the applicable statute of limitations. R. 1217-19.
SUMMARY OF ARGUMENT
Alpine claims that its contract to provide team physician services to the University
was breached by the University's issuance of a request for proposal and the granting of a
contract to the successful bidder. Alpine administratively challenged the RFP. The
challenge was denied. The applicable statute of limitations was either fourteen calendar
days from the date of the administrative decision or twenty days after Alpine knew "or
should have known of the facts giving rise to the action." Utah Code Ann. 63G-6-817(l)
(West 2009). Alpine's complaint was untimely under either of these provisions.

4

The district court correctly dismissed this action and that decision should be
affirmed on appeal.
ARGUMENT
THIS ACTION WAS UNTIMELY FILED UNDER THE
APPLICABLE STATUTE OF LIMITATIONS
Instead of renewing Alpine's contract for a further five years, the University chose
to issue a request for proposal seeking bids for a new contract. Alpine both responded to
the RFP and challenged the decision to issue it. Alpine's administrative challenge was
denied. But Alpine failed to seek judicial review of that decision. Instead of filing a
petition for judicial review, Alpine brought the present contract action almost seven
months after the University's decision.
Utah's Procurement Code authorizes bidders and contractors who are aggrieved by
a request for proposal to challenge that decision administratively.
(1) Any actual or prospective bidder, offeror, or contractor who is
aggrieved in connection with the solicitation or award of a contract may
protest to the chief procurement officer or the head of a purchasing agency.
A protest with respect to an invitation for bids or a request for proposals
shall be submitted in writing prior to the opening of bids or the closing date
for proposals, unless the aggrieved person did not know and should not
have known of the facts giving rise to the protest prior to bid opening or the
closing date for proposals. The protest shall be submitted in writing within
five working days after the aggrieved person knows or should have known
of the facts giving rise thereto.
(2) The chief procurement officer, the head of a purchasing agency,
or a designee of either officer shall have the authority, prior to the
commencement of an action in court concerning the controversy, to settle
and resolve the protest.
Utah Code Ann. § 63G-6-801 (West 2009).
5

It is important to note that this provision applies not just to actual and prospective
bidders and offerors, but to actual and prospective contractors as well. It applies to those
aggrieved by the solicitation as well as to those aggrieved by the awarding of a contract
thereunder.
Nor is this provision limited as to what claims relating to a solicitation are covered.
It does not apply only to actual or prospective bidders and offerors. It applies also to
prospective contractors. It also applies to actual contractors who are aggrieved in
connection with a solicitation or awarding of a new contract. This language makes this
provision applicable to contractors, like Alpine, who believe the solicitation constitutes a
breach of their existing contract. That Alpine's claims arise from an alleged breach of
contract doesn't mean that it is not "aggrieved in connection with the solicitation or award
of a contract."
Alpine did file a challenge to the RFP on March 30, 2006. That challenge was
considered by the University's chief procurement officer as required by statute.
(1) The chief procurement officer, the head of a purchasing agency,
or the designee of either officer shall promptly issue a written decision
regarding any protest, debarment or suspension, or contract controversy if it
is not settled by a mutual agreement. The decision shall state the reasons for
the action taken and inform the protestor, contractor, or prospective
contractor of the right to judicial or administrative review as provided in
this chapter.
(2) A decision shall be effective until stayed or reversed on appeal,
except to the extent provided in Section 63G-6-802. A copy of the decision
under Subsection (1) shall be mailed or otherwise furnished immediately to
the protestor, prospective contractor, or contractor. The decision shall be
final and conclusive unless the protestor, prospective contractor, or
contractor appeals administratively to the procurement appeals board in
6

accordance with Subsection 63G-6-810(2) or the protestor, prospective
contractor, or contractor commences an action in district court in
accordance with Section 63G-6-815.
Utah Code Ann. § 63G-6-806 (West 2009).
The University's chief procurement officer rejected Alpine's challenge to the RFP
on April 14, 2006. That decision became final unless Alpine, as an aggrieved actual
offeror and aggrieved actual contractor, filed a timely appeal. The district court would
have had jurisdiction over an action brought by a "bidder, offeror, or contractor,
prospective or actual, who is aggrieved in connection with the solicitation or award of a
contract." Utah Code Ann. § 63G-6-815(l)(a) (West 2009).
Such an action should have been filed within fourteen calendar days from the
University's decision.
(1) Any action under Subsection 63G-6-815(l)(a) shall be initiated
as follows:
(a) within 20 calendar days after the aggrieved person knows or
should have known of the facts giving rise to the action; provided, however,
that an action with respect to an invitation for bids or request for proposals
shall be initiated prior to the opening of bids or the closing date for
proposals unless the aggrieved person did not know and should not have
known of the facts giving rise to the action prior to bid opening or the
closing date for proposals; or
(b) within 14 calendar days after receipt of a final administrative
decision pursuant to either Section 63G-6-806 or Section 63G-6-813,
whichever is applicable.
Utah Code Ann. § 63G-6-817 (West 2009).
Alpine should have filed within fourteen days of its receipt of the final
administrative decision. It failed to do so. It failed to file within twenty days of knowing

7

of the facts giving rise to this action. It failed to do so. The district court correctly
dismissed this action as being untimely under the applicable statute of limitations.
Alpine argues that a different statute of limitations should have been applied.
Brief of Appellant at 9-11.
The statutory limitations on an action between private persons on a
contract or for breach of contract shall apply to any action commenced
pursuant to Subsection 63G-6-815(l)(c), except notice of appeals from the
Procurement Appeals Board pursuant to Section 63G-6-814 concerning
actions on a contract or for breach of contract shall be filed within one year
after the date of the Procurement Appeals Board decision.
Utah Code Ann. § 63G-6-817(3) (West 2009).
Subsection 815(l)(c) gives the district court jurisdiction over actions between the
state and "a contractor, for any cause of action which arises under, or by virtue of a
contract." Alpine asks this Court to read this subsection broadly so as to apply to all
possible claims between the state and a contractor. To do so would be to negate the use
of the term actual contractor in subsection 815(l)(a).
The primary goal of courts in interpreting a statute is to give effect to the
legislature's intent as evidenced by the plain language of the statute. State v. Bums, 2000
UT 56, Tf25,4 P.3d 795 ("We need look beyond the plain language only if we find some
ambiguity."). There has been no claim that the statutes in question are ambiguous.
Alpine's proposed interpretation of the statutes is contrary to Utah's rules of
statutory construction. "A principal rule of statutory construction is that the terms of a

8

statute should not be interpreted in a piecemeal fashion, but as a whole" Ajax
Magnesium Corp. v. Utah State Tax Comm'n, 796 P.2d 1256,1258 (Utah 1990).
"We read the plain language of a statute . . . as a whole and interpret its
provisions in harmony with other provisions in the same statute." "We do
so because a statute is passed as a whole and not in parts or sections and is
animated by one general purpose and intent."
State v. Gallegos. 2007 UT 81, f 12, 171 P.3d 426 (citations omitted).
Alpine claims that all actions between the state and a contractor should fall within
the general statute of limitations found in subsection 817(3). But to do so would be to
make meaningless the statutes' actual language that makes the shorter statute of
limitations from subsection 817(1) applicable to actual as well as prospective contractors.
Instead, Utah applies the specific provision over the general one when two statutory
provisions appear to be in conflict.
"[W]e are faced with two statutes that purport to cover the same subject."
To determine which statute controls, we "follow the general rules of
statutory construction." When we engage in statutory construction, "our
primary g o a l . . . is to evince 'the true intent and purpose of the Legislature
[as expressed through] the plain language of the Act.'" Determining the
legislature's intent requires that "we seek to render all parts [of the statute]
relevant and meaningful, and we accordingly avoid interpretations that will
render portions of a statute superfluous or inoperative." Thus, when we are
confronted with two statutory provisions that conflict, "the provision more
specific in application governs over the more general provision."
Carter v. Univ. of Utah Med. Ctr.. 2006 UT 78, f9,150 P.3d 467 (citations omitted).
As an actual offeror and contractor, Alpine challenged the University's decision to
not renew the contract and to, instead, issue a request for proposals for a new contract.
The district court correctly applied the specific statute of limitations dealing with actual
9

contractors who are aggrieved by the solicitation or award of a contract to Alpine. To
apply the general statute of limitations urged by Alpine would be to make those portions
of the statutes dealing with solicitations that mention actual contractors meaningless.
In doing so, Alpine asks this Court to not follow the rule that "statutory enactments
are to be so construed as to render all parts thereof relevant and meaningful, and that
interpretations are to be avoided which render some part of a provision nonsensical or
absurd." Millett v. Clark Clinic Corp.. 609 P.2d 934, 936 (Utah 1980). See also Hall v.
Dep'tofCorr.. 2001 UT 34, fl5,24 P.3d 958 ("[W]e accordingly avoid interpretations
that will render portions of a statute superfluous or inoperative.").
This court presumes "that the terms of a statute are used advisedly" by the
legislature. "Therefore, effect should be given to each such word, phrase,
clause, and sentence where reasonably possible."
Sindtv. Retirement Bd.. 2007 UT 16, ^[8,157 P.3d 797 (citations omitted).
In its decision, the district court did just that.
[T]he Court, in evaluating it, feels that I'm persuaded by the memorandums
and the law as well as the logic that's behind the defendants' motion. They
indicate that Section 63g-6-817(l) and 63g-6-817(3) can be construed
together, there can be and obviously are situations where no pending
solicitation and award are being considered; therefore, the six years would
apply. As Mr. Barclay's pointed out, that's probably the common case that
we see. But it appears to this Court that the legislature had in mind the very
scenario we have in the instant case when they passed 63g-[8]17 with its
20-day or 14-day limitation period.
R. 1419 at 30.
Utah's Procurement Code is based on the American Bar Association's Model
Procurement Code for State and Local Governments. Section 63G-6-817 is patterned on
10

§ 9-402 of the Model Code.2 The first commentary to this section of the Model Code
states "[t]he requirement that lawsuits be filed within a stipulated time is necessary to
guard against stale claims and to provide the [State] with certainty regarding the extent of
its liability in a particular controversy."
If the six year statute of limitations were to be applied, Utah could not guard
against stale claims. Nor could it with certainty know the extent of its liability when
considering entering into a new contract. The correctness of the district court's decision
is also shown by Utah Code Ann. § 63G-6-802 (West 2009).
In the event of a timely protest under Subsection 63G-6-801(l),
63G-6-810(l), or 63G-6-815(l), the state shall not proceed further with the
solicitation or with the award of the contract until all administrative and
judicial remedies have been exhausted or until the chief procurement
officer, after consultation with the head of the using agency or the head of a
purchasing agency, makes a written determination that the award of the
contract without delay is necessary to protect substantial interests of the
state.
If Alpine had properly filed its appeal from the administrative decision, the
challenged solicitation would have been stayed until Alpine had exhausted its
administrative and judicial remedies. If the University's decision was found to have been
erroneous no injury would have been suffered by Alpine. But Alpine claims it had the
right to wait as many as six years under the general statute of limitations and accrue

2

One change that Utah made was to shorten from thirty days to twenty days the
time in which an action has to be brought after the aggrieved person knows or should
have known the facts giving rise to the action.
11

damage claims before filing an action challenging the University's decision to solicit a
new contract. The district court correctly held that this was illogical.
This statutory provision also supports the alternate conclusion of the district court
that Alpine had failed to mitigate its damages.
The doctrine of avoidable consequences, also referred to as
mitigation of damages, generally operates to prevent one against whom a
wrong has been committed from recovering any item of damage arising
from the wrongful conduct which could have been avoided or minimized by
reasonable means.
Angelos v. First Interstate Bank, 671 P.2d 772, 777 (Utah 1983).
Alpine had the opportunity to avoid any damages by simply filing its action in a
timely manner. The University's chief procurement officer alerted Alpine that it had
fourteen calendar days in which to seek judicial review of his decision. R. 947. If Alpine
had done so, the challenged solicitation would have been stayed until the plaintiff had
been able to exhaust all available judicial remedies.
The district court correctly dismissed this matter as untimely. That decision should
be affirmed on appeal.
CONCLUSION
The district court correctly held that Alpine's complaint was untimely filed. Its
decision dismissing this action should be affirmed on appeal.

12

^

Respectfully submitted this

day of December, 2010.

BRENT A. BURNETT
Assistant Attorney General
Attorney for Utah State University

CERTIFICATE OF SERVICE
I hereby certify that I mailed two true and exact copies of the foregoing Brief of
Defendant / Appellee Utah State University, postage prepaid, to the following on this
/

day of December, 2010:
Peter Stirba
R. Blake Hamilton
STIRBA & ASSOCIATES
215 South State Street, Suite 750
P.O. Box 810
Salt Lake City, Utah 84110-0810
Attorneys for Plaintiff
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ADDENDUM "A"

DETERMINATIVE STATUTES AND RULES
Utah Code Ann. § 63G-6-801 (West 2009) Protest to chief procurement officer Time — Authority to resolve protest
(1) Any actual or prospective bidder, offeror, or contractor who is aggrieved in
connection with the solicitation or award of a contract may protest to the chief
procurement officer or the head of a purchasing agency. A protest with respect to an
invitation for bids or a request for proposals shall be submitted in writing prior to the
opening of bids or the closing date for proposals, unless the aggrieved person did not
know and should not have known of the facts giving rise to the protest prior to bid
opening or the closing date for proposals. The protest shall be submitted in writing within
five working days after the aggrieved person knows or should have known of the facts
giving rise thereto.
(2) The chief procurement officer, the head of a purchasing agency, or a designee of
either officer shall have the authority, prior to the commencement of an action in court
concerning the controversy, to settle and resolve the protest.
Utah Code Ann. § 63G-6-805 (West 2009) Authority to resolve controversy between
state and contractor
The chief procurement officer, the head of a purchasing agency, or a designee of either
officer is authorized, prior to commencement of an action in court concerning the
controversy, to settle and resolve a controversy which arises between the state and a
contractor under or by virtue of a contract between them. This includes, without
limitation, controversies based upon breach of contract, mistakes, misrepresentation, or
other cause for contract modification or rescission.
Utah Code Ann. § 63G-6-806 (West 2009) Decisions of chief procurement officer to
be in writing — Effect of no writing.
(1) The chief procurement officer, the head of a purchasing agency, or the designee of
either officer shall promptly issue a written decision regarding any protest, debarment or
suspension, or contract controversy if it is not settled by a mutual agreement. The
decision shall state the reasons for the action taken and inform the protestor, contractor, or
prospective contractor of the right to judicial or administrative review as provided in this
chapter.
(2) A decision shall be effective until stayed or reversed on appeal, except to the extent
provided in Section 63G-6-802. A copy of the decision under Subsection (1) shall be
mailed or otherwise furnished immediately to the protestor, prospective contractor, or
contractor. The decision shall be final and conclusive unless the protestor, prospective
contractor, or contractor appeals administratively to the procurement appeals board in
accordance with Subsection 636-6-810(2) or the protestor, prospective contractor, or
contractor commences an action in district court in accordance with Section 63G-6-815.
(3) If the chief procurement officer, the head of a purchasing agency, or the designee

of either officer does not issue the written decision regarding a contract controversy
within 60 calendar days after written request for a final decision, or within such longer
period as may be agreed upon by the parties, then the contractor may proceed as if an
adverse decision had been received.
Utah Code Ann. § 63G-6-815 (West 2009) Jurisdiction of district court.
(1) The district court shall have jurisdiction over an action, whether the action is at law
or in equity, between the state and:
(a) a bidder, offeror, or contractor, prospective or actual, who is aggrieved in
connection with the solicitation or award of a contract;
(b) a person who is subject to a suspension or debarment proceeding; and
(c) a contractor, for any cause of action which arises under, or by virtue of a contract.
(2) The provisions of Title 63 G, Chapter 7, Part 4, Notice of Claim Against a
Governmental Entity or a Government Employee, and Section 63G-7-601 do not apply to
actions brought under this chapter by an aggrieved party for equitable relief or reasonable
costs incurred in preparing or appealing an unsuccessful bid or offer.
Utah Code Ann. § 63G-6-817 (West 2009) Statutes of limitations
(1) Any action under Subsection 63G-6-815(l)(a) shall be initiated as follows:
(a) within 20 calendar days after the aggrieved person knows or should have known of
the facts giving rise to the action; provided, however, that an action with respect to an
invitation for bids or request for proposals shall be initiated prior to the opening of bids or
the closing date for proposals unless the aggrieved person did not know and should not
have known of the facts giving rise to the action prior to bid opening or the closing date
for proposals; or
(b) within 14 calendar days after receipt of a final administrative decision pursuant to
either Section 63G-6-806 or Section 63G-6-813, whichever is applicable.
(2) Any action under Subsection 63G-6-815(l)(b) shall be commenced within six
months after receipt of a final administrative decision pursuant to Section 63G-6-806 or
Section 63G-6-813, whichever is applicable.
(3) The statutory limitations on an action between private persons on a contract or for
breach of contract shall apply to any action commenced pursuant to Subsection
63G-6-815(l)(c), except notice of appeals from the Procurement Appeals Board pursuant
to Section 63G-6-814 concerning actions on a contract or for breach of contract shall be
filed within one year after the date of the Procurement Appeals Board decision.

ADDENDUM "B"

PERSONAL SERVICES AGREEMENT
TfflS PERSONAL SERVICES AGREEMENT (the "Agreement") is made and entered
into this 13 day of March 2001, by and between UTAH STATE UNIVERSITY, ("USU"), and
Alpine Orthopaedic Specialist, LLC, a Utah limited liability company ("AOS").
WITNESSETH:
WHEREAS, AOS currently provides USU with a physician which provides services to
USU's men's and women's intercollegiate athletics programs as described herein ("the "NCAA
Services"); and
WHEREAS, AOS desires to continue to provide USU with the NCAA Services for the
consideration described in this Agreement; and
WHEREAS, USU desires that AOS provide the NCAA Services for the consideration
described in this Agreement; and
NOW THEREFORE, in consideration of the above recitals, the terms and conditions
hereinafter set forth, and othei good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, the parties agree as follows:
1.

OBLIGATIONS OF AOS.
1.1

AOS agrees to devote the time and professional services of a physician employed
by AOS, who is a Board Certified Sports Medicine Fellowshipped Trained
Physician (the11 AOS Physician"), to perform personally, competently, and
diligently the NCAA Services, as set forth in Exhibit A of this Agreement

1.2

At all times, the AOS Physician shall maintain an active and unrestricted license
to practice medicine in the State of Utah. AOS or the AOS Physician shall
personally perform all of the services contracted for hereunder and shall not
assign or subcontract any obligations under this Agreement without USU's prior
written consent.

1.3

AOS shall replace the AOS Physician with another licensed Board Certified
Sports Medicine Fellowshipped Trained Sports Medicine Physician if requested
by USU, based on a good faith determination and for good cause, that said
Physician has engaged in acts or omissions contrary to the policies of the
University or which are otherwise deemed detrimental to the welfare of the

University, or other documented evidence that their physician is not performing
according to the terms of this agreement. In addition, AOS shall replace the AOS
Physician immediately in the event that the AOS Physician loses or has any
restrictions imposed on his/her professional license or certification to participate
in the Medicare or Medicaid Programs or is indicted or convicted (within the
meaning set forth in 42 U.S.C. § 1320A-7(i)) of: (1) any offense related to the
delivery of an item or service under a Federal Health Care Program (as defined at
42 U.S.C. § 1320a-7b(f)); (2) a criminal offense relating to neglect or abuse of
patients in connection with the delivery of a health care item or service; (3) fraud,
theft, embezzlement, breach of fiduciary responsibility, or other financial
misconduct in connection with the delivery of a health care item or service or with
respect to any act or omission in the delivery of a health care item or service; (4)
obstructing an investigation of any crime referred to in through (3), above; or (5)
unlawful manufacture, distribution, prescription, or dispensing of a controlled
substance.
AOS shall maintain records of all time spent by the AOS Physician providing
NCAA Services in connection with this Agreement. Such time records shall be
prepared in a form satisfactory to USU.
AOS shall purchase and maintain, or cause to be purchased and maintained, at all
times for itself and the AOS Physician professional liability insurance covering
the NCAA Services rendered under this Agreement in the amount of at least
$1,000,000 for each occurrence with a per annum aggregate limitation of at least
$3,000,000. At the request of USU, AOS shall provide evidence of such coverage
and shall name the USU as an additional insured on such policy. In no event shall
USU be required to provide such insurance on behalf of AOS or be liable for the
payment of any premiums on such insurance.
Expenses for services of the physician, including but not limited to employment
and professional expenses related to the services of the AOS Physician, including
but not limited to licensing/registration fees, professional liability insurance,
membership fees and dues in professional societies and organizations, medical
books and journals, materials for proficiency testing, and expenses incurred in
attending conventions, meetings, and continuing education sessions, shall be the
responsibility of AOS or the AOS physician.
AOS represents and warrants that, as of the Effective Date of this Agreement,
AOS has the legal right to enter into this Agreement and perform the duties
hereunder, and that neither AOS or the AOS Physician is subject to or bound by
any non-compete, restrictive covenant or any other contractual obligation that
would prevent AOS or the AOS Physician from devoting the necessary time and
attention to perform the NCAA Services hereunder.
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AOS'S COMPENSATION.
2.1

With respect to NCAA Services listed in Part 2 of Exhibit A provided by AOS
and the AOS Physician hereunder, AOS will be responsible for billing the
appropriate third party payor or individual for the professional services rendered
in accordance with Part 2 of Exhibit A, and will accept any payment received
from such third party payor or individual as full payment for such services. USU
shall not be liable to reimburse AOS for any services provided under Part 2 of
Exhibit A.

2.2

The Parties acknowledge and agree that the compensation set forth herein
represents the fair market value of the NCAA Services to be provided by AOS on
behalf of USU, has been negotiated in an arm's-length transaction and has not
Agreement do not involve the counseling or promotion of a business arrangement
or other activity that violates any federal or state law.

TERM AND TERMINATION,
3.1

This Agreement shall become effective on the Effective Date and shall continue
for an initial term of five (5) years. Thereafter, this Agreement shall automatically
renew for an additional period of five (5) years unless otherwise agreed upon

3.2

In the event AOS violates any of the material conditions of this contract, such
conduct of AOS shall constitute a breach of the Agreement by AOS and USU may
terminate this Agreement. Notwithstanding the foregoing, except in the case of
gross misconduct, AOS shall be given prior written notice of any alleged
violations) of the material conditions of this Agreement, and, provided such
violative conduct is of a type and nature that may be cured in the reasonable
judgment of the management of USU, AOS shall have a ten (10) day period in
which to cease or cure any such violative conduct before USU may terminate this
Agreement

3.3

At any time during the term of this Agreement, either party may notify the other
party that such party reasonably believes, based on the advice of counsel from a
recognized health care law firm, that the then current legal environment governing
the provision of the NCAA Services has changed such that the continued
operations under the Agreement is no longer in the best legal interest of the
parties. Thereafter, the parties shall promptly terminate the Agreement

3.4

Termination of this Agreement shall not release or discharge either party from any
obligation, debt or liability which shall have previously accrued hereunder and
remains to be performed upon the date of termination. This Section 3.4 shall
survive the teimination of this Agreement
3

4.

CONFIDENTIAL INFORMATION.
During the term of and following termination of this Agreement, each party shall
keep strictly confidential any proprietary information regarding the other party. All
information a party has a reasonable basis to consider proprietary information concerning
such party, or which is reasonably treated by either party as being proprietary, shall be
presumed to be proprietary. Each party shall take necessary and reasonable precautions to
prevent unauthorized disclosure of proprietary information and shall require all of its
officers, employees and other personnel to whom it is necessary to disclose the same, or
to whom the same has been disclosed, to keep such proprietary information confidential.
Upon termination of this Agreement, each party agrees to return to the other, within ten
(10) days of the termination date, all proprietary information of the other party in such
party's possession including, without limitation, all documentation evidencing USU's
policies and procedures. These obligations shall survive termination of this Agreement
BOOKS AND RECORDS.
5.1
The parties shall maintain and safeguard the confidentiality of all records,
charts and other information generated in connection with the "NCAA Services
provided hereunder in accordance with HIPPA and all other applicable federal and
state laws.
5.2

If applicable under federal law, until the expiration of four (4) years after
the furnishing of Services under this Agreement, AOS agrees to make
available, upon written request from the U.S. Secretary of Health and
Human Services or the U.S. Comptroller General or any of their duly
authorized representatives, this Agreement and all books, documents and
records of AOS as are necessary to certify the extent of costs incurred by
USU under this Agreement If any of the duties hereunder are performed
with USU's consent through a subcontract having a value or cost of
$10,000 or more over a 12-month period, AOS agrees that such
subcontract shall contain a clause to the effect that until the expiration of
four (4) years from the termination of such contract, the related
organization shall make available to the parties, upon the terms specified
in this Section 5.2, the subcontract and any books, documents and records
of such organization that are necessary to verify the nature and extent of
such organization's costs under the subcontract.

INDEMNIFICATION,
6.1
AOS agrees to indemnify and hold USU, its members, officers, directors
and employees harmless from any claim, damage, loss, expense, liability,
obligation, action or cause of action (including reasonable attorneys fees and all
other costs of investigation or litigation) which they may sustain, pay, suffer or
incur by reason of any act, omission or alleged negligence of AOS, the AOS

Physician or any person under AOS's or the AOS Physician's direction or control
in performing NCAA Services under this Agreement
6.2
USU agrees to indemnify and hold AOS, its shareholders, officers,
directors and employees harmless from any claim, damage, loss, expense,
liability, obligation, action or cause of action (including reasonable attorney's fees
and all other costs of investigation, or litigation) which they may sustain, pay,
suffer or incur by reason of any act, omission or alleged negligence of USU or any
person under USU's direction or control in performing NCAA Services under this
Agreement Notwithstanding the foregoing, AOS reserves the right to choose
legal counsel to represent AOS for any purpose, including investigation or
litigation of any claim, or potential claim, made against AOS.
6.3
If any action is instituted against either party relating to this Agreement or
any NCAA Services provided hereunder, or in the event either Patty becomes
aware of facts or circumstances which indicate a reasonable possibility of
litigation involving USU, AOS, the AOS Physician, or other person, relevant to
the rights, obligations or duties of the other party, such party shall provide timely
notice to the other party and the other party shall cooperate with the first Party in
connection with the defense of any action by furnishing such material or
information as is in the possession and control of the other party relevant to such
action
RELATIONSHIP OF THE PARTIES. In the performance of this Agreement, it is
mutually understood and agreed that AOS and the AOS Physician are at all times acting
and performing as an independent contractors with, and not the employees of, USU, and
no act, or failure to act by any party hereto shall be construed to make or render the other
party its partner, joint venturer, employee or associate. Neither AOS or the AOS
Physician shall have any claim under this Agreement or otherwise against USU for
workers1 compensation, unemployment compensation, sick leave, vacation pay, pension
or retirement benefits, social security benefits, any other employee benefits, coverage for
health, accident, disability or life insurance or payment of any federal, state or local taxes,
including but not limited to, FICA and FUTA, all of which shall be the sole responsibility
of AOS. AOS shall indemnify and hold harmless USU for any and all loss or liability, if
any, arising out of or with respect to any of the foregoing benefits or withholding
requirements.
MISCELLANEOUS.
8.1
Amendments. This Agreement may be amended at any time only by the
mutual written agreement of the parties hereto.
8.2
Notice. Whenever any notice, demand or consent is required or permitted
under this Agreement, such notice, demand or consent shall be sufficiently given
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if personally delivered or if mailed by registered or certified mail, postage
prepaid, to the following addresses:

USU:
Utah State University
Vice President for Administrative Affairs
1445 Old Main Hill
Logan, UT 84322-1445
AOS:
Ken Lester
Alpine Orthopaedic Specialists, LLC
2380 North 400 East, Suite A
P.O. Box 6250
North Logan, UT 84341
"8.3
Enforceability. If any provision of this Agreement is held to be illegal,
invalid or unenforceable under present or future laws effective during the term of
this Agreement, the legality, validity or enforceabihty of the remaining provisions
of this Agreement shall not be affected thereby, and in lieu of such illegal or
invalid or unenforceable provision, there shall be added automatically as a part of
this Agreement a provision as similar in terms to such illegal, invalid or
unenforceable provision as niay be legal, valid and enforceable.
8.4
Assignment This Agreement shall not be assigned by AOS unless
consented to in writing by the USU prior to such assignment.
8.5
Construction. This Agreement shall be construed and interpreted
according to the laws of the State of Utah. This Agreement constitutes the entire
understanding of the parties and supersedes all prior negotiations and agreements
between the parties, both oral and written.
8.6
Headings. The headings of this Agreement are inserted for convenience
only and are not to be considered in the construction of the provisions hereof.
8.7
Exhibits. All exhibits attached, or to be attached, to this Agreement
referred to herein are an integral part of this Agreement as though they were Mly
set forth herein. Furthermore, any item disclosed in any exhibit to this Agreement
shall be deemed to be disclosed for all purposes hereof
6

8.8
Counterparts. This Agreement may be executed in two or more
counterparts, each of which shall be deemed an original and all of which together
shall constitute one and the same instrument
8.9
Further Assurances. The parties shall take such further actions and execute
such additional documents and instruments as may be reasonably requested by the
other party in order to perfect and complete the transactions herein contemplated.
8.10 Waiver. Any of the terms or conditions of this Agreement may be waived
at any time by any party entitled to the benefit thereof, provided that such party
has signed a written notice specifically waiving such terms and conditions. The
waiver of any term or condition shall be strictly construed according to the terms
of the written notice, and shall not be construed as a waiver of any other term or
condition of this Agreement
8.11 Binding Effect This Agreement shall be binding upon and inure to the
benefit of the respective parties and their respective successors and assigns,
provided that neither this Agreement nor any of the rights, interests or obligations
hereunder shall be assigned by any of the parties except as provided herein.
8.12* Survival. Any and all representations, warranties, covenants and
agreements made by the parties in this Agreement shall survive the termination of
this Agreement

[Remainder of this page intentionally left blank. Signature Page follows]

IN WITNESS WHEREOF, the parties hereto have executed this Agreement effective
of the Effective Date.
UTAH STATE UNIVERSITY

Name:

Fred R. Hunsaker

Title:

Vice

President f o r Administrative Services

ALPINE ORTHOPAEDIC SPECIALISTS, LLC

By:
Name:
Title:
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List of Exhibits:
Exhibit A - NCAA Services
JSB/D/8124
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EXHIBIT A
NCAA SERVICES
PARTI
The designated Team Physician should treat or direct, whenever
capable, the medical and orthopaedic injuries of male and female
intercollegiate athletes of Utah State University. The Team
Physician is the department's preferred provider for these
services, but does not have exclusive service rights. The
athlete, athlete's family, or department personnel have the
opportunity and the right to make an alternative referral.
With the start of Pre-season training camps in August the team physician shall arrange to be
present following the end of the afternoon session, approximately one-hour each day that
practices are held. Thus time to be mutually agreed upon between the physician and the athletic
training staff. These daily clinics will take place in the Utah State University training room,
unless otherwise designated by mutual consent. The Team Physician will need to be available for
a Sunday clinic following each USU football game. The schedule will continue throughout the
regular football season and again during the spring football practice season. This coverage will
decrease to two days per week, to be arranged and agreed to between the team physician and the
athletic training staff, at all other times during the period of time from the end of the fall football
season and the last day of classes of the spring semester. No fees or charges will be generated by
services provided during training room clinics.
The Team Physician must attend or arrange medical attention for all home and away
intercollegiate football games, all home intercollegiate basketball games and home gymnastic
meets, He should attend or make arrangements for medical coverage or appropriate on-call
procedures for all other departmentally sponsored games or events. He shall attend to or arrange
medical attention to any injuries or emergencies occurring during the course of these athletic
events. The team physician shall coordinate all pre-participation physical examinations for all
intercollegiate USU athletes. The Team Physician shall be a Board Certified Sports Medicine
Fellowshipped Trained Physician.

PART 2
(A) The AOS Physician shall treat, whenever capable, the orthopedic injuries of all male
and female Utah State University athletes who concurrently participate in NCAA
intercollegiate athletics in accordance with the rules, regulations and guidelines of the
NCAA or its successor. Except for treatment at athletic events or in the training room
of Utah State University as provided in Part 1 above, it is agreed that AOS Physician
9
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will otherwise treat such athletes by appointment or on a walk-in basis to the office,
or exam room, and otherwise in a manner consistent with the customary procedure of
his/her practice of orthopedic surgery. As compensation for the treatment rendered
under this provision, the AOS Physician shall be entitled to bill for payment only to
the limits of any applicable insurance coverage maintained by Utah State University
or otherwise available to or for the benefit of the athletes through other sources,
including but not limited to, private insurance.
In the absence of medical insurance recovery, the balance to USU will be reduced
to 80% of billed charges.
AOS shall coordinate the providing or rehabilitative treatment to all male and
female Utah State University athletes who currently participate in NCAA
intercollegiate athletics in accordance with the rules, regulations and guidelines of
the NCAA or its successor. Such treatment shall be provided in accordance with
the procedures delineated in subparagraph (a) of Part 1 above. As compensation
for such rehabilitative treatment, the AOS Physician shall be entitled to bill for
payment only to the limits of applicable insurance coverage maintained by Utah
State University or otherwise available to or for the benefit of the athlete through
other sources, including, but not limited to, private insurance.
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ADDENDUM "C

March 30,2006

Bud Covington
Utah State University Purchasing Services
8300 Old Mill Hill
Logan, Utah 84322-8300
Re: USUTeam Physician RFP
Dear Bud;
The purpose of this letter is twofold. First, is to respond to a letter Alpine Orthopaedic
Specialists, LLC (AOS) received from Randy Spetman regarding the proposed termination of the
Personal Services Contract, dated 13 March 2001, between Utah State University (USU) and
AOS. Second, is to formally request that USU review whether the RFP is necessary in light of
1he team physician contract between AOS andUFSU.
In the letter, Randy states that the Contract is against public policy because it was not
awarded in compliance with Utah law, the Utah Procurement Act, Title 63, Chapter 55, Utah
Code Annotated 1953, as amended. Further, Randy states that all contracts for services to the
University must be awarded by competitive sealed bidding or proposals. We asked our
attorney's to review the Contract and the letter, and based upon their response, Alpine
Orthopaedic Specialists respectfully disagrees with Randy's statements for the following
reasons.
First, Utah Administrative Code § R33-3-2(3) states: "For procurement of professional
services, whenever practicable, the competitive sealed proposal process shall be used" At the
time that USU entered into the Contract, AOS was the only group reasonably capable of
providing the services required by Utah State University. Thus, it was not practicable at the time
to use a competitive sealed proposal process. Moreover, because the services provided by AOS
were unique and only reasonably available by AOS, Utah State University was justified in
procuring the services without competitive bid under the "Sole Source" provisions of Utah
Administrative Code § R33-3-4. Finally, all payments to AOS under the Contract are collected
from the University's insurance provider and not directly from the University. Therefore, the
Contract did not violate the Utah Procurement Act because it did not require the University to
expend any money for the services. Based on the foregoing, it is very possible that the Contract
did not violate the Utah Procurement Act when it was entered into in 2001 and is therefore valid
and binding.
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Second, in regards to Mr. Spetman's statements implying that the contract is void
because of the automatic renewal provision, Utah law does not prohibit the use of renewals or
extensions in government contracts. As an example, Utah Code Ann. § 63-56-417 states:
(1) Unless otherwise provided by law, a contract for supplies or services may be
entered into for any period of time considered to be in the best interests of the
state; provided that the term of the contract and conditions of renewal or
extension, if any, are included in the solicitation and funds are available for the
first fiscal period at the time of contracting. Payment and performance obligations
for succeeding fiscal periods shall be subject to the availability and appropriation
of funds
Finally, even if the automatic renewal provision is invalid, the Contract allows for the
p£03dsion.toJhejcemoyed_^^
states:
If any provision of this Agreement is held to be illegal, invalid or unenforceable
under present or future laws effective during the term of this Agreement, the
legality, validity or enforceability of the remaining provisions of this Agreement
shall not be affected thereby, and in lieu of such illegal or invalid or
unenforceable provision, there shall be automatically as a part of this Agreement a
provision as similar in terms to such illegal, invalid or unenforceable provision as
may be legal, valid and enforceable.
Therefore, if USU believes the automatic renewal provision is invalid because it does not
comply with the Utah Procurement Act, the automatic renewal provision should simply be
removed and replaced with a valid provision.
Turning to the actual Contract language, the Contract states:
This Agreement shall become effective on the Effective Date and shall continue
for an initial term of five (5) years. Thereafter, this Agreement shall
automatically renew for an additional period of five (5) years unless otherwise
agreed upon
It appears that language may have been inadvertently omitted from an original draft of
the contract But, it is clear that the intent of the Contract was that it automatically renew unless
agreed upon by the parties. Because neither USU or AOS agreed not to renew the Contract, it is
the position of AOS that the Contract was renewed for another five (5) years.
AOS and USU have always had a great relationship, and AOS has strived over the years
to provide the best service possible to USU. Because AOS desires to continue this relationship,
AOS has prepared and will submit a Proposal on or before April 3, 2006. However, despite
having prepared a Proposal, it is still the opinion of AOS that the Contract complied with Utah
Procurement Law when it was entered into in March, 2001, and that the entire RFP process is
unnecessary because USU has a binding contract with AOS for the team physician. Therefore,

pursuant to Utah Code Ann. § 63-56-801, AOS hereby formally appeals the decision of USU to
issue the RFP and requests that prior to considering the Proposals, USU issue a formal opinion
stating its position with respect the Contract is binding and whether the RFP is in fact necessary.
We are confident that upon further review of the Contract, USU will determine that the Contract
is valid and binding on the parties for the next five (5) years, and that the RFP is therefore not
necessary.
We appreciate your attention to this matter and look forward to your response.
Very truly yours,

ALPINE ORTHOPAEDIC SPECIALISTS, LLC

cc:

Randall W. Spetman
Director of Athletic Services
Dee Glen Smith Spectrum
7400 Old Main Hill
Logan, Utah 84322

ADDENDUM "D

14 April 2C>06
HAND-DELIVERED
Alpine Orthopaedic Specialists, LLC
23&0 North 400 East
North Logan, UT 84341
RE: Letter to Utah State University dated M a r c n

30

«2005

Gentlemen:
chief procurement officer for USU, I am informing Alpine Orthopaedic Specialists,
l_l_C (Alpine Orthopaedic Specialists) of:

As

(a) tfie decision on you; appeal (protest) r e d i n g Utah State University's (USU)
solicitation RFP # BCQ09310 (2006);
(b) the feasor) for, the actior) taken by USU; a n d
(c) your righho seek judicial review wjthin fourteen (14) calendar days after
receipt of thisJetter [Utah Code>Ai>not a t e d 1 9 5 3 ' a ^ amended
DWSlOti
CONCLUSION:.

B

ifi'compliance with the UPC, continue the process. BACKGROUND FACTS:
1.

In the fall of 2000, USU acquired the Western Medical Surgery Center building.
Student health services were eventually rn ov ed from the Taggart Student Centei

2,

In October 2000, USU issued a RFP (#L0°5905) for medical services to the
student health center and to the Intercollegiate Athletic program (i.e., team
physician). The RFP was sent to ten mescal providers, including Alpine
Orthopaedic Specialists.

1

U.CA Tile 63, chapter 56.

Alpine Orthopaedic Specialists^ LLC
14 April 2006
Page,2

3.

USU received several inquiries and requests for clarifications concerning the
RFP and, on November 9,3000, informed the potential offerors that the RFP was
withdrawn for reconsideration and redrafting. On January 17,2001, the potential
offerors were inforrned that no further action would be taken regarding the RFP.

4.

AVithput any involvement by USU Purchasing Services, J,ef| without a RFP. jpeipg
%sue4 3;Q9Ptra^j; for rnedicalseryic§s to the lotercpllpgjateAthletic program was

signed
lepptract").

feSftl™^^^i^BBtt^EBllm

i S1 Tr

'^ *' "* J,^l"*rt'*',**'*? **

Alpine Orthopaedic Specialists, LLC
14 April 2006.
Page 3

4.

under Section 407 of the UPC, a contract can be made for any period of time and
may prqvide for renewal, therefore the automatic renewal provision does not
render the contract as voidable;

5.

tfi;0,|phtract provides ^atra.ny 'nvaiidror unentorceable provision snail pe
fe^^dl3y-a-\^ijJ'^d''B'rif&rc'eabie provision, therefore any invalidity can be
cured; aod

.§.
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3

gfgi ,;by r^yersie auction (u/c. A. . ^
; $<ftSl^p;urchases: {tJ^c . A . §63-564^9); Without competition (TJ . c,A. §6^5^1.0),^friergenGy.(u. C^A. A
•mfWm

(la§ta"fnen^d;06/i 5/2000)

Alpine Orthopaedic'Specialists, LLC
14 April 2006
Page 4

(3) Professional Services. For procurement of professional services, agencies
shall submit to bidding procedures wherever practicable through th$ RFP
procedures- Examples of professional services generally best prddufed
through;the RFP process are accounting and auditing, court reporters,*x-ray
research. The^rocQfem

(1)

.:'.:
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Alpine Orthqpaedic Spedafists.-LLC
' 14 April 2006
Page 5

that ALPINE ORTHOPAEDIC SPECIALISTS was the only entity in Cache Valley which
-had a board certified sports medicine fellowshipped trained physician on staff in March
2001, at least nine other entities, were not given the opportunity tp r^c/wrt such a :
physician as part of their response to a, RBP. Neither rnysejf nor my designee made a
a^te^inibri^onc^rningwha^
•.
deferrnlnalionfe
eompifc^

Alpine Orthopaedic Specialists, ilfi
14Apra2006
Page 6

Comments regarding appeal ground (2):
Documentation of an alternative procurement method, such as sole source selection,
muslstate the ;reasoris for the same andfeemade a part of the contract file. Those
determjnatrpns were not made by LJSU prior to the Execution ofthe contract The
fro^the bac^
petpn^fn^
^r^pi^ed^

facts listed
then USU Athletic C)i?ec^Qr had a close
Em Horpg. jtvis assu

Alpine Orthopaedic Specialists,T1TC
" 14 April 2006
Page 7

Comments regarding appeal around (4^ and (5V.
As a part of the entire agreement, the renewal provjsipn of the contract ,y)9|ated the TJPC.
Since there Awas not"-asolicitation, the proviso that me conditions of fene\wal-ef
e&ensioMiM
20.01 agreem^ntCk-r^
thaVsucli;a contract term w^^
G0^pBtittoni,il^
anv^provisionKei^iiielaV invalid:b'r4ine^orce:aBie;;'Ihefinly^ aJec|J yajid,^n|l

slo^i&i^^
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Alpine Orthopaedic Specialist&^LLG"
14 April 2006
Page B

Paragraph 8.2 of the contract recites that notice must be "personally delivered" or
mailed, but it does not specify that the notice be in writing. Any ambiguity is construed
apinst Alpine OHHopaS^
any rjptice.',.. is, reqyfrecj or^ pefrnttted." ^aragfsph 3.1 does not require orpejrt^t notice
:^:nohfenewaK-^|ffipthe|ess, ^ptic^a%irr)paited, pf^epyej^dpas^ir^ib
i|he problem hovyeye^
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ADDENDUM "E

FIRST JUDICIAL DISTRICT COURT
COUNTY OF CACHE, STATE OF UTAH

Alpine Orthopaedic Specialists,
MEMORANDUM DECISION
Plaintiff,
vs.

Civil No. 060102502

Utah State University and Intermountain
Healthcare, Inc.,

Judge: Clint S. Judkins

Defendants.

THE ABOVE MATTER is before the Court pursuant to Plaintiff Alpine Orthopaedic
Specialist's (hereinafter "Alpine") Motion for Partial Summary Judgment as to Validity and
Enforceability of the March 13, 2001, Personal Services Agreement, Defendant Utah State
University's (hereinafter "USU") Cross-Motion For Summary Judgment, and Defendant
Intermountain Healthcare's (hereinafter "IHC") Cross-Motion For Summary Judgment In
preparation of its decision, the Court reviewed each parties' respective Motion and
Memorandum, the parties respective Opposition Memoranda, the parties respective Replies, each
document submitted before the Court, and the applicable case law and statutory provisionsFurther, oral arguments were held on October 30,2008 after which the Court directed the parties
to submit further briefing on the specific questions of ratification and estoppel. The Court held
t>ral arguments on these briefs on March 9,2009- The Court also granted Alpine's motion to file
Supplemental Facts regarding their Summary Judgment Motion in light of supplemental
discovery. Having considered the foregoing, the Court issues this Memorandum Decision.
STATEMENT OF UNDISPUTED FACTS
In October 2000, USU had issued a Request for Proposal seeking proposals from
approximately ten entities to provide combined student health and team physician services to
USO. The only benefit to the University in developing the Request for Proposal was the
possibility offinancialgain, specifically to potentially help pay for the cost of purchasing the

Western Surgery Center. On October 25,2000, Alpine submitted a written objection to the
Request for Proposal seeking clarification as well as pointing out that the Director of Student
Health was an employee of IHC, and thus a conflict of interest was present because of his role in
the Request for Proposal as well as his role in the selection of a bidder. Vice President Pat Terrell
and Vice President Fred Hunsaker signed a "Recommendation for Canceling RFP Process" that
recommended maintaining the current arrangement between Student Health and IHC and
between Alpine/Western Medical and Athletics. This was in large part due to the complaints
received from Alpine in regards to the request for proposal. Further, Craig Simper, USU's legal
counsel, believed that a lawsuit was possible and probable in regards to the request for proposal.
After weighing the potential for financial gains and the negative press, it was determined that the
current arrangement should be maintained because it works well for all concerned and provided
excellent services to the students.
On January 17, 2001, USU sent a letter to the potential respondents informing them that it
had cancelled the Request for Proposal and that the University anticipated no further action
regarding that proposal. Dale Mildenberger, the head athletic trainer at USU at this lime,
discussed USU's need for the Agreement with then Athletic Director at USU, Ranee Pugmire.- In
February or March 2001, Ranee Pugmire approached USU Vice President Fred Hunsakef about
the need for a written contract for team physician services. Ranee Pugmire was concerned that
spring football would start without a team physician contract in place. In early 2001, Fred
Hunsaker met with a representative from Alpine and reviewed a draft agreement for team
physician services with Alpine*
Per the National Collegiate Athletic Association rules, the team physician must be a
board certified sports medicine fellowship-trained physician. IHC did not have such a physician
at this time, but could have recruited for this position. Dale Mildenberger was responsible for the
general health and welfare of all intercollegiate student athletes' care and was a liaison with
medical health care professionals. Dale Mildenberger stated in his deposition that Alpine "may
be" "the only entity in the Valley at that time"~that employed a physician credentialed to be the
team physician at USU. However, Dale Mildenberger believed that another entity could recruit
and bring in a team physician, (if that other entity chose to do so) even though Alpine was in fact

the only one in the Cache Valley as of March 13,2001 to employ such a doctor.
Ken Lester was the Chief Executive Officer at Alpine during this time. Ken Lester took
the initiative to propose drafts of an agreement for providing team physician services to USU.
Ken Lester had no conversations with Bud Covington, USU Director of Purchasing. However,
Ken Lester did have conversations with Fred Hunsaker whose position is over Bud Covington's.
Fred Hunsaker, as the Vice President of Administrative Affairs at USU, directly oversaw the
purchasing services department and indirectly oversaw the procurement department. Fred
Hunsaker oversaw the USU controller, who directly oversaw procurement. Fred Hunsaker was a
primary designee within the University to sign contracts.
On March 13,2001, Alpine and USU executed a Personal Service Agreement (the
"PSA") for team physician services and Alpine was to receive compensation as stated in the
PSA. Fred Hunsaker signed the March 13,2001 PSA on behalf of USU. However, even before
Fred Hunsaker signed the agreement, concerns were raised about whether the contract was proper
lender the procurement code.
A "Document Approval" form had been developed by USU to keep track of the required
signatures and approvals needed before a contract was finalized. A Document Approval form
was found (November 2008) in relation to the "Personal Services Contract - Alpine Orthopaedic
Specialists — Services for NCAA athletes." This form includes signature lines for Ranee
Pugmire, Bud Covington, Craig Simper, and Fred Hunsaker. Fred Hunsaker and Craig Simper's
signatures are original. Craig Simper dated his signature on March 13,2001 that he had reviewed
and approved the document for concept, language, content, legality, terms, and other. Fred
Hunsaker dated his signature March 22,2001 and no boxes were marked for what he reviewed or
approved the contract for.
Craig Simper signed Ranee Pugmire's name on March 19,2001 "as approved by
Telecon." Craig Simper initialed this approval for Ranee Pugmire and indicated that Ranee
Pugmire had reviewed and approved the personal services contract for concept and language.
Craig Simper also signed Bud Covington's name "per telephone." Craig Simper also initialed the
approval for Bud Covington and indicated that Bud Covington had reviewed and approved the
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concept, language and terms of the personal services contract
An asterisk next to Bud Covington's name contains the following note written by Craig
Simper: "Per Bud Covington A(State) procurement procedures have not been A(strictly) followed
and A(this contract) may be subject to challenge.'' There is also written the note: "Telecon
3/20/01 ^ c h ^ d Smith [Director of MC]> Does not object to this contract."
It also includes a section for recommended changes and specifically requests to include an
automatic renewal provision: "Change made to 3.1 to provide for an additional 5 years (option)
unless affirmatively denied by either party." Further, in the heading of this document, the term of
the contract is worded: "5 years with automatic renewal for additional 5 years unless either party
affirmatively objects. Termination dates 13 March 2006 or 13 March 2011."
Fred Hunsaker had issues regarding whether Alpine was indeed the sole source before
signing the Agreement between Alpine and USU. He believed that IHC very well could have
-provided such services locally, Fred HunSaker understood sole source to mean "that no one else
could or can provide or is willing to provide the same service" locally. Fred Hunsaker had dealt
.With "sole source procurement in several other contracts during the course of his work with USU,
Jaittd was familiar with the sole source procwement process. Fred Hunsaker was ''very much
avMfe thk there was another potential vendor that could provide the service" and had "real
concerns about proceeding even under the emergency type-we-need-it-now type situation without
..having some resolve of that issue."
IHC and Alpine entered into a Letter of Agreement on March 22,2001. Fred Hunsaker
received an email from Richard Smith, the Regional Operating Officer/Administrator of IHC
stating that IHC had entered into an agreement with Alpine stipulating that Alpine would provide
a sports-medicine physician and IHC would provide other physician and support services. Fred
-Hunsaker was in receipt of both the email and the Letter of Agreement. Fred Hunsaker felt like
he had taken the appropriate steps, "gone the extra mile" to determine that Alpine was the sole
source of local providers. However, Fred Hunsaker also stated in his deposition that he realized
when he signed the agreement, that there were flaws withthe procurement code and believed that
it was contrary to law. He testified that, "I know what the code is, and particularly what it says on

sole source and under the circumstances, I signed it anyway." He was aware that the purchasing
agent had not rendered the opinion that it was a sole source. He "substituted [his] own judgment
and [he was] quite certain that we had the university's legal counsel's judgment in making that
determination." There is no document to show that Fred Hunsaker nor anyone else at the
University made a specific determination in writing in 2001 that there was only one source for
the service of team physician for USU's intercollegiate athletic programs.
There were numerous drafts to the "automatic renewal term" contained in the PSA. The
first draft of this term stated: "Thereafter, this Agreement shall automatically renew for
successive periods of five (5) years unless otherwise agreed upon." The second draft of this term
stated: "Thereafter, this Agreement may be renewed for successive periods of five years as shall
be mutually affirmed in writing by both parties everyfiveyears." The final version of the PSA
was drafted by Alpine's attorney, John S. Bradley. Thefinalsigned version included the
following automatic renewal term:
"Thereafter, this Agreement shall automatically renew for an additional period of
five (5) years unless otherwise agreed upon [sic]"
Alpine's Dr. Keith Nelson, M.D., indicated in his deposition that he thought there was a
competitive process in place to procure the PSA, and that his impression was Alpine was the
"sole source" provider of a doctor that could act as USU's team physician. Alpine employed Dr.
Jonathon Finnoff to be the team physician for USU after Dr. Eric Honing was unable to remain
as team physician. Dr. Keith Nelson is qualified to act as team physician for USU. However, Dr.
Nelson is a surgeon and therefore USU did not want him tofillthe role for any sustained period
of time.
Dr. Finnoff provided the majority of team physician services to USU until March 2005,
when he resignedfromAlpine and relocated to Oregon. Upon Dr. FinnofFs departure, USU
contacted Alpine regarding providing team physician services to USU. A meeting was held on
April 13,2005. The primary purpose of the meeting was for USU to ascertain if Alpine wanted,
or intended given FinnofFs absence, tofinishthe remaining one year of the initial term of the
agreement. Alpine assured USU that it would continue to provide services - that Dr. Nelson
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would act as team physician until they recruited a replacement. During this meeting, USU
pointed out that the Agreement had not been awarded in compliance with the Utah Procurement
Code and stated that the team physician contract would be competitively bid the following year.
On February 17,2006, USU issued a request for proposal for team physician services. On
March 20,2006, Alpine responded to this request for proposal, seeking clarification since their
contract with USU had an automatic renewal provision. On March 22,2006, Randy Spetman,
USU's Athletic Director, responded to this letter indicating that they were proceeding with
requesting bids for team physician services. Further, he indicated that the PSA had not been
awarded in compliance with the Utah Procurement Code, was against public policy, and
consequently the automatic renewal provision was unenforceable. Bud Covington rendered his
decision on April 14,2006, that a valid sole source determination had not been made when the
Agreement was executed and gave notice that Alpine had 14 days in which to appeal the
decision. IHC was awarded the bid for team physician services.
SUMMARY JUDGMENT STANDARD
In accordance with Rule 56(c) of the Utah Rules of Civil Procedure, "summary judgment
is appropriate when the pleadings, depositions, answers to interrogatories, and admissions on file,
together with the affidavits, if any, show that there is no genuine issue as to any material fact and
that a party is entitled to judgment as a matter of law." Utah R. Civ. P. 56(c). The purpose of the
motion for summary judgpient is to provide a means for searching out the undisputed facts as
shown by the "submissions" to the court, and if on that basis the controversy can be settled as a
matter of law, that will save the time, trouble and expense of a trial. Rich v. McGovern, 551 P.2d
1266,1267-1268 (Utah 1976). A genuine issue of material fact exists where reasonable minds
could differ on the issues presented before the court. Jackson u Dabney, 645 P.2d 613, 615 (Utah
1982). "[The nonmoving party's] contentions as to the facts should be considered in the light
most favorable to him, aftd only if it clearly appears that he could not establish a right to recovery
under the law should such action be taken; and any doubts which exist should be resolved in
favor of affording him the privilege of a trial." Reliable Furniture Co. v. Fidelity & Guar. Ins.
Underwriters, 16 Utah 2d 211,216-217 (Utah 1965).
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PROCUREMENT CODE PROVISIONS
The Utah Procurement Code requires those contracts for the expenditure of public funds
"shall be awarded by competitive sealed bidding except as otherwise provided by this chapter."
Utah Code Ann. § 63G-6-401(l) (2008). Competitive sealed proposals are generally best used for
professional services. See Utah Code Ann. § 63G-6-408.1 One of the circumstances justifying an
award of a contract without competition is where, "under rules and regulations, the chief
procurement officer, the head of a purchasing agency, or a designee of either officer above the
level of procurement officer determines in writing that: (1) there is only one source for the
required supply, service, or construction item

" § 63G-6-410 (emphasis added). "Procurement

officer' means any person or board duly authorized to enter into and administer contracts and
make written determinations with respect thereto." § 63G-6-103(19). "It also includes an
authorized representative acting within the limits of authority." Id.
The Utah Administrative Code, R33-3-4, 3-401, indicates that "Sole source procurement
shall be used only if a requirement is reasonably available from a single supplier." Utah Admin.
Code r. 33-3-4, 3-401. This rule also states that "[i]n cases of reasonable doubt, competition
should be solicited." Id Furthei, Utah Administrative Code R33-3-216(1) provides exceptions to
the competitive sealed proposal process:
As authorized by Section 63G-6-408(l) the Chief Procurement Officer or designee
may determine that for a given request it is either not practicable or not advantageous
for the state to procure a commodity or service referenced in section 3-201 above by
soliciting competitive sealed proposals. When making this determination, the Chief
Procurement Officer may take into consideration whether the potential cost of
preparing, soliciting and evaluating competitive sealed proposals is expected to
exceed the benefits normally associated with such solicitations. In the event of that
it is so determined, the Chief Procurement Officer, head of a purchasing agency or
designee may elect to utilize an alternative, more cost effective procurement method,
which may include direct negotiations with a qualified vendor or contractor.
Utah Admin. Code r. 33-3-216(1) (2006) (emphasis added).
USU has adopted separate rules governing procurement. Their rule states: "A contract
may be awarded for a supply, service, or construction item without competition w h e n . . . the
1

Formally Utah Code Ann. § 63-56-408.
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Director of Purchasing Services or their designee, determines in writing that there is only one
source." USU S J. Mem. Ex. J.
Finally, Section 63G-6-819 of the Utah Procurement Code states that
If after an award it is determined administratively or upon administrative or judicial
review that a solicitation or award of a contract is in violation of law . . . (a) The
contract may be ratified and affirmed if it is determined that doing so is in the best
interests of the state; or (b) The contract may be terminated and the person awarded
the contract shall be compensated for the actual expenses reasonably incurred under
the contract prior to termination, plus a reasonable profit.
Utah Code Ann. § 63G-6-819.
ANALYSIS
Written Sole Source Determination
At the time of the PSA, Bud Covington was the Director of Purchasing at USU and Fred
Hunsaker was the Vice President of Administrative Affairs. Fred Hunsaker, as the Vice President
df Administrative Affairs at USU5 directly oversaw the purchasing services department and
indirectly oversaw the procurement department. Fred Hunsaker oversaw the USU controller, who
directly oversaw procurement. Further, Fred Hunsaker was a primary designee within the
XJniversity to sign contracts. USftPs procurement provisions states that the Director of Purchasing
Services or their designee 4nay determine that there is only one source for a contract. However, it
would be illogical that a superior position over the Director of Purchasing Services would not
also have the power to make that determination. Therefore, the Court finds that Fred Hunsaker
did have the authority to make a sole source determination as a primary designee in his role as
Vice President of Administrative Affairs.
Nevertheless, there is no evidence of a document existing that shows that Fred Hunsaker
or Bud Covington specifically determined in writing that Alpine was the sole source provider of
team physician services. Fred Hunsaker stated in his deposition that he realized there were flaws
with the procurement code when he signed the agreement and believed that it was contrary to
law. He testified that, "I know what the code is, and particularly what it says on sole source and
under the circumstances, I signed it anyway." He was aware that the purchasing agent had not
rendered the opinion that it was a sole source. He "substituted [his] own judgment and [he was]
8

quite certain that we had the university's legal counsel's judgment in making that determination."
The October 2000 Request for Proposal, for bids for all health services including team
physician services, was sent out to approximately ten providers. It was argued during oral
arguments that USU received numerous questions and complaints from this request. However, it
appears from the evidence that the only two providers that USU found to be plausibletoyprovide
team physician services were Alpine and IHC. See USU Supp. Mem. Ex. X., see also USU Reply
Mem. Ex. S. p. 99 and R. p. 58. Further, Dale Mildenberger testified that Alpine was most likely
"the only entity in the Valley at that time" that employed a physician credentialed to be the team
physician at USU.
Fred Hunsaker believed that Alpine and IHC were the only potential providers of team
physician services locally. Fred Hunsaker testified that he wanted some sort of guarantee from
IHC that they were not willing or interested in providing team physician services before he
signed the PSA. The Letter of Agreement was signed by IHC and Alpine on March 22,2001.
Thus, Fred Hunsaker most likely signed the PSA after March 22,2001 once he had been
reassured that Alpine was the only local provider to provide team physician services.
Notwithstanding, Fred Hunsaker also testified that he signed the PSA even though he
believed it was still contrary to law: Fred Hunsaker also testified that he believed he had gone the
exfra mile to comply with the procurement code. However, this belief does not mean he in fact
complied with the procurement code. Fred Hunsaker knew that there were two potential
providers of team physician services. The procurement code requires that conipetitive sealed
proposals be received unless an exception applies. A sole source determination is one such
exception. In order for this exception to apply, it must be determined in writing that "there is only
one source for the required supply, service, or construction item." Fred Hunsaker never made
such a determination in writing.
Fred Hunsaker and all the other parties involved in this agreement were aware that IHC
was a potential provider of team physician services. With this knowledge, Fred Hunsaker
required that Alpine obtain an assurance that IHC would not be willing to provide the team
physician services. Fred Hunsaker received the Letter of Agreement entered between IHC and
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Alpine stating that IHC would not be providing team physician services. The logical inference to
draw therefore, is that Alpine was the only current local provider of team physician services since
IHC had noted they had no intentions to provide team physician services. However, this
document was not sufficient to fulfill the "determination in writing" requirement USU's
procurement rules require a sole source determination be made in writing by the Director of
Purchasing Services or their designee. There is no proof that Bud Covington nor Fred Hunsaker
ever memorialized in writing the fact that Alpine was the only local provider of team physician
services,
Therefore, the procurement code was technically violated in awarding the PSA to Alpine
since a written sole source determination was not made.
Remedies for an Award of the Contract That Was in Violation ofLaw
If after an award for a contract, it is determined that the award of the contract was in
violation of law, Section 63G-6-819 of the Utah Procurement Code provides two specific options
that the state agency may follow. Because the Court has found that the PSA was technically in
violation of the Utah Procurement Code, Section 63G-6-819 applies. This section states in
pertinent part:
If after'an award it is determined administratively or upon administrative or judicial
review that a solicitation or award of a contract is in violation of law...
(a) The contract ma}' be ratified and affirmed if it is determined that doing so is in the
best interests of the state; or
(b) The contract may be terminated and the person awarded the contract shall be
compensated for the actual expenses reasonably incurred under the contract prior to
termination, plus a reasonable profit.
Utah Code Ann. § 63G-6-819(l) (emphasis added). In particular, this section provides three ways
to determine whether a contract is in violation of the law after an award is made: (1)
administratively or (2) upon administrative review or (3) upon judicial review.
Negotiations for the PSA began sometime before March 13,2001, and after USU decided
to cancel the Request for Proposal and maintain having Alpine provide team physician services
and IHC providing the student health services. At some point, USU became aware that the PSA
10

might not comply with the Utah Procurement Code. USU was aware that the PSA might not
comply with the Code at least by March 19,2001, when Craig Simper (USU's legal counsel)
noted Bud Covington's concerns on the Document Approval Form. The Defendants have
continually argued that Fred Hunsaker was aware that the PSA with Alpine was in violation of
the Utah Procurement Code. As noted, Craig Simper was aware of this fact on or before March
19,2001 per Bud Covington's advisement. Therefore, Fred Hunsaker, Bud Covington, and Craig
Simper all knew that the PSA was in violation of the procurement code.
Fred Hunsaker stated in his deposition that he realized when he signed the agreement,
there wereflawswith the procurement code and believed that it was contrary to law. However,
Fred Hunsaker also testified that he felt like he had taken the appropriate steps, "gone the extra
mile" to determine that Alpine was the sole source of local providers. Because Fred Hunsaker's
signature on the PSA is undated, there is no way to tell when he specifically signed the PSA.
However, Fred Hunsaker probably signed the PSA after the Letter of Agreement between Alpine
and IHC was entered into.
The Letter of Agreement was signed by EHC and Alpine on March 22, 2001. After
requiring that Alpine obtain an agreement with IHC, stating that they would not protest USU's
team physician contract with Alpine, Fred Hunsaker was satisfied that he had made a proper
determination that Alpine was the sole source provider and signed the PSA. Further, the
Document Approval Form states that USU's legal counsel, Craig Simper, had reviewed the
document for its legality, and Fred Hunsaker also testified that he was quite certain that he had
USU's legal counsel's judgment in making the sole source determination. However, Fred
Hunsaker also testified that when he signed the PSA, he believed it was still contrary to law.
It is evidentfromthese facts that Fred Hunsaker knew that he did not specifically make a
sole source determination, but nevertheless signed the PSA. Fred Hunsaker testified that he knew
Bud Covington had not made this determination either. All the same, Fred Hunsaker signed the
PSA* The only inference to draw is that Fred Hunsaker determined that it was in the best interests
of USU to proceed with the PSA. The "Student Health Services Recommendations for Canceling
RFP Process" also demonstrates that affirming the contract was in USU's best interests.
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Based on the foregoing, the Court finds that although knowing that the procurement code
had not been strictly complied with, Fred Hunsaker ratified and affirmed the contract pursuant to
Section 63G-6-819(l)(a) of the Utah Procurement Code. Fred Hunsaker, Bud Covington, and
Craig Simper were all aware that IHC was a potential provider of team physician services, which
would preclude Alpinefrombeing determined a sole source provider under the Utah
Procurement Code as well as USU's procurement rules. The Letter of Agreement between Alpine
and IHC was therefore entered into at Fred Hunsaker's request. After this agreement was entered
into, Fred Hunsaker believed he had gone the extra mile to make sure that Alpine was the only
local provider of team physician services and also believed that Craig Simper had given the green
light that it was legal. Thus, it was determined administratively that the PSA was outside of the
procurement code and it was determined that proceeding with the PSA after the Letter of
Agreement was entered into was in USU's best interests.
Furthermore, USU and Alpine performed under the contract for at least four years before
any thought was given to terminate the contract. It is well-settled law that a voidable contract
may be ratified. See Westinghousre Credit Corp. v. Hydroswift Corp., 528 P.2d 156,157 (Utah
1974) ("By so engaging in the business and enjoying its advantages the corporation is deemed to
tfatify the contract* wherefore it cannot then repudiate and avoid its obligations."), Ocfcey v.
Lehmer, 2008 UT 37, Jj[32 (Utah 2008) ('The purpose of doctrines like ratification and apparent
authority is to avoid instances where a technicality can be used to evade a contract despite the
expectations of both parties,"). The Court recognizes the uniqueness of this contract since the
State is a party. However, the Court finds that the PSA was not void ab initio, but merely
voidable as provided for in the Utah Procurement Code. See Ockey, 2008 UT 37,ffif19-22; Utah
State Univ. ofAgric. & Applied Sci. v. Sutro & Co. 646 P.2d 715,719; Utah Code Ann. § 63G-6819(1). Instead of terminating the PSA once USU was aware that it violated the procurement
code, USU chose to ratify and affirm it, which was within their rights pursuant to the Utah
Procurement Code.
CONCLUSION
Based on the foregoing, the Court hereby rules that in 2001,USU determined that the PSA
was outside of the procurement code and chose to ratify and affirm the PSA. Thus, all the
12

provisions of the PSA are valid and binding, including the automatic renewal term. Therefore,
Plaintiffs Motion for Partial Summary Judgment as to Validity and Enforceability of the March
13, 2001, Personal Services Agreement is granted. Defendant Utah State University's CrossMotion For Summary Judgment, and Defendant Intermountain Healthcare's Cross-Motion For
Summary Judgment are therefore denied. Counsel for the Plaintiff is directed to prepare an order
in conformance herewith.
Dated this ^ " day of April, 2009.
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ADDENDUM "F

PETER STIRBA (Bar No. 3118)
MEB W. ANDERSON (Bar No. 10227)
STIRBA & ASSOCIATES
215 South State Street, Suite 750
P.O. Box 810
Salt Lake City, Utah 84110-0810
Telephone: (801) 364-8300
Attorneys for Plaintiff
IN THE FIRST JUDICIAL DISTRICT COURT IN AND FOR
CACHE COUNTY, STATE OF UTAH
PROPOSED ORDER GRANTING
PLAINTIFF'S MOTION FOR PARTIAL
SUMMARY JUDGMENT AS TO
VALIDITY AND ENFORCEABILITY OF
THE MARCH 13, 2001 PERSONAL
SERVICES AGREEMENT AND
DENYING DEFENDANTS' CROSSMOTIONS FOR SUMMARY JUDGMENT

ALPINE ORTHOPAEDIC SPECIALISTS,
L.L.C., a Utah Corporation,
Plaintiff,
v.
UTAH STATE UNIVERSITY and
INTERMOUNTAIN HEALTHCARE, INC.,

Case No. 060102502
Defendants.
Judge Clint S. Judkins
THIS MATTER is before the Court on Plaintiff Alpine Orthopaedic's Motion for Partial
Summary Judgment as to Validity and Enforceability of the March 13, 2001 Personal Services
Agreement, and Defendant Utah State University's Cross-Motion for Summary Judgment and
Defendant Intermountain Healthcare's Cross-Motion for Summary Judgment.
Oral argument were held regarding the parties Motions on October 30, 2008, after which
the Court directed the parties to submit further briefing on the specific questions of ratification
and estoppel. The Court held oral arguments on these supplemental briefs on March 9,2009.
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The Court, having reviewed each parties' respective Motion and Memorandum, the parties
respective Opposition Memoranda, the parties respective Replies, each document submitted
before the Court, and the applicable case law and statutory provisions, and for good cause
appearing therefore, hereby ORDERS as follows:
1.

In 2001, Utah State University determined that the March 13, 2001 Personal

Services Agreement was outside the Utah Procurement Code and chose to ratify and affirm the
March 13, 2001 Personal Services Agreement pursuant to Utah Code Ann. § 63G-6-819; and
thus, it is ORDERED that all provisions of the March 13,2001 Personal Services Agreement are
valid and binding, including the automatic renewal term.
2.

Plaintiff Alpine Orthopaedic's Motion for Partial Summary Judgment as to

Validity and Enforceability of the March 13, 2001 Personal Services Agreement is GRANTED.
3.

Defendant Utah State University's Cross-Motion for Summary Judgment is

DENIED.
4.

Defendant Intermountain Healthcare's Cross-Motion for Summary Judgment is

DENIED.
Dated this l^> day of

VvAAw

2009
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CERTIFICATE OF SERVICE

JL

_ day of April, 2009,1 caused to be served a true
I HEREBY CERTIFY that on this
copy of the foregoing PROPOSED ORDER GRANTING PLAINTIFF'S MOTION FOR
PARTIAL SUMMARY JUDGMENT AS TO VALIDITY AND ENFORCEABILITY OF
THE MARCH 13,2001 PERSONAL SERVICES AGREEMENT AND DENYING
DEFENDANTS' CROSS-MOTIONS FOR SUMMARY JUDGMENT, by the method
indicated below, to the following:
Attorney for Utah State University
Robert D. Barclay
Assistant Attorney General
155 Old Main, Utah State University
Logan, Utah 84322-1465

/ j£^y.S.

Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

Attorneyfor Intermountain Health Care
Alan Sullivan
Katie Carreau

0 J J . S . Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

SNELL & WlLMER

15 West South Temple, Suite 1200
Salt Lake City, UT 84101
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ADDENDUM "G

ROBERT D. BARCLAY (0202)
Assistant Attorney General
MARK L. SHURTLEFF (4666)
Attorney General
155 Old Main, Utah State University
Logan, Utah 84322-1465
Telephone: (435)797-1156
Attorneys for Defendant Utah State University

IN THE FIRST DISTRICT COURT, CACHE COUNTY
STATE OF UTAH

ALPINE ORTHOPAEDIC SPECIALISTS,
L L C , a Utah corporation,

*

Plaintiff,
*

v.
*

UTAH STATE UNIVERSITY and
INTERMOUNTAIN HEALTHCARE, Inc.,
Defendants.

IPffiCiDQDCDSCSaD

*

ORDER
Granting Defendant Utah State
University's Motion for
Summary Judgment
[(1) regarding the Statute of Limitations bar to
plaintiffs action and (2) regarding plaintiffs
failure to mitigates its damages]

*
*

Case No. 060102502
Judge Clint S. Judkins

The defendant Utah State University's Motion for Summary

Judgment

[(1) regarding the

Statute of Limitations bar to plaintiff's action and (2) regarding plaintiff's failure to mitigates its
damages] came before the Court for hearing on the 15 th day of December, 2009. Plaintiff was
represented by R Blake Hamilton, of the law firm of Stirba & Associates. Defendant Utah State
University was represented by Robert D. Barclay, assistant Utah Attorney General. Defendant

Intermountain Healthcare, Inc. did not participate in the motion and argument; Katie Carreau, of the law
firm of Snell & Wilmer, was present as an observer for IHC.
Having thoroughly read, reviewed, and considered the memoranda filed by the parties, and
having further duly considered the oral arguments by Alpine Orthopaedic Specialists and Utah State
University, and good cause appearing therefore,
IT IS ORDERED that:
1. Alpine Orthopaedic Specialist's claims against Utah State University are barred by the
statutes of limitations in Utah Code Annotated §63G-8-817(l). The plaintiff knew or had reason to
know of facts giving rise to its action by May 18,2008 and did not file within the required 20 calendar
days thereafter.
2. The statute of limitations in Utah Code Annotated §63G-8-817(3) is not applicable to the
unique facts of this case.
3. The specific statute of limitations in Utah Code Annotated §63G-8-817(l) controls over the
general statute of limitations in Utah Code Annotated §63G-8-817(3). In particular, the Legislature
anticipated and specifically provided for the situation of this case where an actual contractor is aggrieved
by the alleged breach of its contract through a subsequent procurement of the same services.
4. Alpine Orthopaedic Specialists failed to mitigate its damages by reasonable means. An action
timely filed pursuant to Utah Code Annotated §63G-8-817(l) would have precluded Utah State
Universityfromproceeding further with the alleged breach until judicial resolution, during which
Alpine Orthopaedic Specialists would have remained the service provider to the University and would

not have incurred any damages.
5. Defendant Utah State University's Motion is GRANTED and Alpine Orthopaedic
Specialists' complaint against Utah State University is dismissed.
Dated this ^°[

day of January, 2010.

By the Court

Clint S. JudkniB, District judge
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PETER STIRBA (Bar No. 3118)
R. BLAKE HAMILTON (Bar No. 11395)
STIRBA & ASSOCIATES
215 South State Street, Suite 750
P.O. Box 810
Salt Lake City, Utah 84110-0810
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IN THE FIRST JUDICIAL DISTRICT COURT IN AND FOR
CACHE COUNTY, STATE OF UTAH
ALPINE ORTHOPAEDIC SPECIALISTS,
L.L.C., a Utah Corporation,

ORDER GRANTING STD7ULATED RULE
54(b) MOTION

Plaintiff,
Case No. 060102502
V.

Judge Clint S. Judkins

UTAH STATE UNIVERSITY, and
INTERMOUNTAIN HEALTHCARE, INC.,
Defendants.

The Defendant Utah State University's Motion for Summary Judgment came before the
Court for hearing on December 15,2009. Plaintiff Alpine Orthopaedic Specialists, L.L.C.
("Alpine") was represented by R. Blake Hamilton of the law firm of STIRBA & ASSOCIATES.
Defendant Utah State University ("USU") was represented by Robert D. Barclay, Assistant Utah
Attorney General. Defendant Intermountain Healthcare, Inc. ("IHC") did not participate in the

motion and argument; Katie Carreau of the lawfirmof Snell & Wilmer was present as an
observer for IHC. On January 29,2010, the Court entered an Order Granting USU's Motion for
Summary Judgment regarding (1) the statute of limitations bar to Plaintiffs action and (2)
Plaintiffs failure to mitigate its damages. Alpine and USU, by and through undersigned counsel
of record, and pursuant to Utah R. Civ. P. 54, have now made a stipulated request to the Court
asking that the Court's January 29,2010 Order be certified as afinalorder.
The Court, having reviewed the Stipulated Rule 54(b) Motion, and for good cause shown,
hereby ORDERS as follows:
1.

There are multiple claims for relief and multiple parties to this action.

2.

Hie January 29, 2010 Order Granting USU's Motion for Summary Judgment

regarding (1) the statute of limitations bar to Plaintiffs action and (2) Plaintiffs failure to
mitigate its damages would be appealable but for the fact that other claims or parties remain in
the action.
3«

There is no just reason for delay of the appeal of the January 29, 2010 Order.

4.

Pursuant to Utah IL Civ. P. 54, the January 29,2010 Order is certified as a final

order.
DATED this */

day of March 2010.

v

APPROVED AS TO FORM:

By: /ulWU
ROBERT D. BARCLAY
Assistant Utah Attorney General

CERTIFICATE OF SERVICE
I hereby certify that on this 1 day of March, 2010, a true copy of the foregoing
ORDER GRANTING STIPULATED RULE 54(b) MOTION was served by the method
indicated below, to the following:
Robert D. Barclay
Assistant Attorney General
UTAH STATE UNIVERSITY
155 Old Main
Logan, Utah 84322-1465

(v5 U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

Alan Sullivan
Katie Carreau
SI^ELL & WILMER
Suite 200
15 West South Temple
Salt Lake City, UT 84101

(y) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

^ * U ^ ^Ufabv

ADDENDUM "I

WestlawABA-MPCSL S 9-402
Model Procurement Code for St. & Loc. Gov'ts s 9-402
(Cite as; ABA-MPCSL S 9-402)

Page 1

American Bar Association
Model Procurement Code for State and Local Governments

John B. Miller and Margaret E. McConnell

Copyright © 2000 American Bar Association

Publication date 2000

Article 9 - Legal and Contractual Remedies
Part D - Waiver of Sovereign Immunity; Limitations on Actions

§ 9-402 Time Limitations on Actions.

(1) Protested Solicitations and Awards. Any action under Section 9-401(1) (Waiver of Sovereign Immunity in
Connection with Contracts, Solicitations and Award of Contracts) shall be initiated as follows:
(a) within [30] days after the aggrieved person knows or should have known of the facts giving rise to the action;
or
(b) within [14] days after receipt of a final administrative decision pursuant to either Section 9-101 (3) (Authority
to Resolve Protested Solicitations and Awards, Decision) or* Section 9-506(3) (Protest of Solicitations or Awards,
Decision), whichever is applicable.*
(2) Debarments and Suspensions for Cause. Any action under Section 9-401(2) (Waiver of Sovereign Immunity
in Connection with Contracts, Debarment or Suspension) shall be commenced within [six] months after receipt of the
decision ofthe ChiefProcurement Officer or head of a Purchasing Agency under Section 9-102(3 ) (Authority to Debar
or Suspend, Decision), the decision of the [Ethics Commission] under Section 12-302(2)(c) (Civil and Administrative
Remedies Against Non-Employees Who Breach Ethical Standards, Supplemental Remedies), or* the decision of the
Procurement Appeals Board under Section 9-507(3) (Suspension or Debarment Proceedings, Decision),* whichever
is applicable.
(3) Actions Under Contracts or for Breach of Contract The statutory limitations on an action between private
persons on a contract or for breach of contract shall apply to any action commenced pursuant to Section 9-401(3)
(Waiver of Sovereign Immunity in Connection with Contracts, Actions Under Contracts or for Breach of Contract),
*except notice of appeals from the Procurement Appeals Board pursuant to Section 9-510(1) (Appeal and Review of
Procurement Appeals Board Decisions, Appeal) concerning actions on a contract or for breach of contract shall be
filed within [12] months after the date of the Procurement Appeals Board decision.*

*Language between asterisks to be enacted if Article 9, Part E (Procurement Appeals Board) is enacted.
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COMMENTARY:
(1) The requirement that lawsuits be filed within a stipulated time is necessary to guard against stale claims and to
provide the [State] with certainty regarding the extent of its liability in a particular controversy.
(2) Some preference has been expressed for prescribing uniform limitation periods for actions under this Article.
However, in contract and breach of contract actions, this Article applies the same limitations to actions involving the
[State] as are applied to contract actions between private persons.
ABA-MPCSL S 9-402
END OF DOCUMENT
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